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If you don’t know where you’re going, you’ll
probably end up somewhere else.

Motivational speaker Zig Ziglar was fond of saying this to his
audiences and it is equally applicable to jury selection. Before
starting, we need to know what our goal is. The ultimate goal
for jury selection should be to create open, frank, and non-
judgmental discussion which reveals information about the
juror. The objective is to learn jurors’ deeply believed values,
their significant past life experiences, and their attitudes
about the relevant issues in the case. These are the things
that determine how people make decisions. You want to end
up with a bonded group without significant bias.

In jury selection, and throughout the trial,
be yourself, not your idea of what some-
body thinks you should be.

To be great trial lawyers, we need to learn to be fearlessly
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KEY
CONCEPTS
FOR JURY
SELECTION

by Paul Luvera

authentic. Jurors search for someone they can trust and
who can lead them honestly through the process. Authentic-
ity requires vulnerability, transparency, and integrity. We
all have the ability to sense someone who is not authentic,
someone who is guarded, and someone who is pretending to
be something they are not. We know that first impressions
make lasting impressions. Jury selection is the first time
trial lawyers involve themselves directly with the jury. The
impression we make is likely the impression the jurors will
have for the entire trial.

It is not fair to ask of others what you are
not willing to do yourself.

Those words of Eleanor Roosevelt apply to jury selection. The
well-known principle of psychology called reciprocity pro-
vides that we feel obligated to give something in return when
we are given something as a favor. In jury selection, reciproc-
ity means if we want jurors to be motivated to share with us,



we should first share with them.

Our sharing might be something
as simple as truthfully saying to
the jurors: “As many times as I have
talked to jurors at the start of a trial,
I still feel nervous. 'm wondering
whether any of you might be feeling
nervous, too.” Try acknowledging
your own feelings before asking ju-
rors to share theirs.

Three things cannot be
hidden: The sun, the
moon, and the truth.

Buddha said this about honesty. As
advocates, we should be truthful and
honest with jurors not only because it is
ethically right, but because it creates a
favorable impression about our honesty
and trustworthiness. Jurors are look-
ing for someone they can trust. When
 we truthfully share “the good, the bad,
and the ugly” about the issues in our
case we promote an attitude of trust on
the part of the jurors.

It also benefits us regarding the
principle of deconditioning. The more
we are exposed to negative information
about a subject, the weaker reaction to
it becomes. Certainly, we need to frame
the information in the best possible
light, but honesty, in this regard, car-
ries its own rewards.

Finding good players is

easy. Getting them to
play as a team is another
story.

Manager Casey Stengel said this about
baseball and it applies to jury selec-
tion as well. You are not dealing with
individuals who will act independently.
We are creating a small group that will
function together. The dynamics of the
group will be determined by the char-
acteristics of the people involved. We
cannot ignore group dynamics and the
impact it has on the final outcome. No
juror reaches a verdict alone. Be aware
of how the group is being created in
jury selection. While we can’t rely on
stereotypes, there are some general
personality types to be alert for:

Leaders. Leaders are capable of tak-
ing over a small group and controlling
it. There is no way of knowing what

leaders will do once the jury room door
closes for deliberations.
Pro-authoritarians. These are
people who are deferential to authority.
They are likely to be deferential to po-
lice officers, physicians, and other peo-
ple they feel should be obeyed. Their
attitude is part of their value system no
matter how much assurance they give
about being able to be objective.
People with a personal agenda.

These are jurors with strong, inflex-
ible views. They sometimes can be
“stealth” jurors who misrepresent or
remain silent about their attitudes be-
cause they want to be on the jury to en-
force their views. They may not always
be objective.

Neutrals. These are people who
have no strong value bias or life experi-
ences that would influence their view of
your specific case. They are generally
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objective thinkers and are generally
safe jurors.

Followers. These are people who do
not like confrontation and tend to al-
ways go along with the majority’s will.
They are generally safe jurors.

One of the most sincere

forms of respect is actu-
ally listening to what another
has to say.

The most important rule of jury selec-
tion is to really listen to what the juror
says. We communicate that by our

body language and eye contact with the
speaker. When we do respond, we should
acknowledge what was said. Looking
down at notes or away from the juror,
even to make notes, signals you really
aren’t listening. Try not to take notes
during jury selection. Let someone else
take notes for you. There are excellent
software programs for this. You should
be fully involved with the jury.

The most important step in prepar-
ing for jury selection is to analyze your
case for key issues. These red flag issues
should include both positive and nega-
tive aspects of the case. Next, arrange
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them in order of importance because
you may not have time to talk about all
of them in detail. Have a one-sheet out-
line of the issues, good and bad, about
your case ranked by priority of impor-
tance. Follow your outline to try to cover
the main issues.

You can make more

friends in two months by
becoming interested in other
people than you can in two
years by trying to get other
people interested in you.

When Dale Carnegie wrote those words
in 1936, he was not talking about jury
selection, but he could have been. Re-
member, jury selection is not a cross-
examination, nor persuading the juror
you are right, nor an interrogation, but
rather a process encouraging discussion
tolearn about the jurors. -

We encourage discussion by stress-
ing there are no right and wrong an-
swers. Assure jurors that they will
not be judged adversely for speaking
truthfully. Try to get everyone to talk
about themselves or their views. Use
open ended general questions, such as,
“Please tell us about that experience,”
or, “How do you feel about (subject)?”
or, “What are your thoughts about (sub-
ject)?” Involve the others by asking
“How many of you agree?” followed by,
“Why?” Repeat the process for those
who disagree. Be nonjudgmental. Ac-
cept their views.

What you do speaks so
loud that | cannot hear
what you say.

Ralph Waldo Emerson was right. Our
nonverbal communication speaks loud-
er than words. We subconsciously react
to nonverbal cues and behavior includ-
ing posture, facial expression, eye, ges-
turing, and tone of voice. How we stand,
where we stand, and where we hold our
hands while talking to the jury commu-
nicate a great deal. Our stance should
be open, our arms uncrossed, and our
gestures congruent with what we are
saying. We need to honor the juror’s per-
sonal space by not getting too close. The
juror’s impression of us will be affected
by how loudly we speak, our tone, and
the pace of our speech. We tend to be-
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lieve self-confident and assured speak-
ers but reject arrogance in word and ap-
pearance. Be conscious of all nonverbal
impressions.

Embrace your client even
when he’s unlovable.

Advertisers understand that there is a
“halo” effect involved when they use
a celebrity to promote their products.
That is, the favorable opinion about the
celebrity tends to extend to what that
person is promoting. In the same way,
whatever favorable impression the jury
has about us extends to our client. We
can enhance a favorable impression of
our client by how we treat and involve
our client in the presence of the jury.

1 Apply basic principles
of human nature.

Keep in mind the basic characteristics
of human nature during jury selection.
For example, we know that once people
have taken a public stand on an issue
they are very slow to change it. This
fact of human nature can be useful in
obtaining sincere verbal assurances
without labeling them “promises or
commitments.”

In jury selection, we should frame
our case in basic themes and common-
ly accepted principles of conduct. We
know people look for rules when they
are trying to accomplish something
or solve problems. Our first question
about a new game is, “What are the
rules?” This is why the jury instrue-
tions are important to them.

Create the best possible impression
of your case and yourself. We know
trials can be struggles of impression
instead of logic. Human beings make
the majority of their decisions at a sub-
conscious level and then give rational,
conscious reasons for their decision.
What influences our subconscious are
the impressions we form and those are
largely influenced by our strong values,
our significant past life experiences,
and our primitive brain’s drive for sur-
vival. Think impression and not logic
when framing your voir dire.

When in doubt, remember these six
words of Franklin D. Roosevelt: “Be sin-
cere, be brief, be seated.” NWL
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